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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 13. 15, 18-20, 22-24, 27-34, and 41 are rejected under 35 U.S.C. 

103(a) as being unpatentable over U.S. Pat. No. 6,321.403 to Matthews in view of U.S. 

Pat. No. 5,367,730 to Sher, and further in view of U.S. Pat. No. 5.916,089 to Ive. 

Claim 1 , Matthews discloses a sleep positioner comprising a support pillow 20 

extending from a body region including a support region 16 at least partially 

surrounding a pressure relief region 18, wherein the support region is configured to 

support at least a portion of the head of the infant, and wherein the pressure relief 

region is configured to receive at least a portion of the back side of the head such that 

pressure applied to the back side of the head is reduced when lying in the supine 

position. Matthews fails to disclose first and second support cushions removably ^ 

positionable on the top surface of the body region. Sher discloses a sleep positioner for 

maintaining an infant in a supine position comprising a body region having a top surface 

forming loop fasteners, a first support cushion 10 and a second support cushion 10, the 

first and second support cushions each having a flat bottom surface, each of the flat 

bottom surfaces having at least one hook fastener, wherein the first and second support 

cushions are removably positionable on the top surface of the body region to form a 

space therebetween to receive and maintain the infant in the supine position (col. 2 
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lines 47-57). It would have been obvious at the time of the invention to employ first and 
second support cushions as taught by Sher in order to prevent the infant from rolling 
while sleeping on the positioner of Matthews. Matthews also fails to disclose the width 
of the body region being larger than the width of the support pillow. Ive discloses a 
sleep positioner with the width of a body region being larger than a support pillow (fig. 
2). It would have been obvious for one having ordinary skill in the art at the time of the 
invention to have the width of the body region larger than the support pillow as taught by 
Ive in order to provide a larger area to support the body. 

Claim 13, wherein the first support cushion has an arcuate upper surface (fig. 1)(Sher). 
Claim 15, wherein the support region comprises an insert 52. It is well known to employ 
a variety of materials for a filler and it would have been obvious to employ a gel in the 
insert in order to provide a material having less resilience than the support member. 
Claim 18, wherein at least a portion of the support pillow is inflatable (col. 6 lines 7- 
10)(Matthews). 

Claim 19, further comprising a wedge 72 coupled with at least a portion of the bottom 
surface of the body region and a bottom surface of the support pillow, the wedge having 
an inclined surface for positioning the body of the infant at an inclined angle (Matthews). 
Claim 20, it is well known to employ a variety of materials for a filler and it would have 
been obvious to employ a gel in order to provide a material having less resilience than 
the support member. 

Claims 22 and 24, wherein the wedge is inflatable 64. 
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Claim 23, wherein the body region has an outer periphery generally having a 
rectangular geometry (fig. 4)(Matthews). 

Claim 27, Matthews discloses all of the Applicant's claimed limitations except for the 
first support cushion having a length in the range from about 6 inches to about 8 inches 
and a width in the range from about 2 inches to about 4 inches. It would have been 
obvious at the time of the invention to have the dimensions stated above since it would 
have involved a mere change in size. 

Claim 28, wherein the support pillow further includes an arcuate flange 37 disposed on 
the support region, the arcuate flange configured to maintain the head of the infant on 
the support pillow (fig. 4)(Matthew). 
Claim 29, wherein the arcuate flange is padded. 

Claim 30, wherein the pressure relief region comprises a recessed portion in the 
support pillow (fig. 1). 

Claim 31, wherein the recessed portion comprises an aperture 36 extending through the 
sleep pillow (Matthews). 

Claim 32, wherein the recessed portion has a cross-sectional shape that is selected 
from a group consisting of a circle. 

Claim 33, wherein the pressure relief region is less resilient than the support region (col. 
5 lines 48-50). 

Claim 34, wherein the support pillow has an outer periphery consisting of one of a 
semicircular geometry, and a rectangular geometry. 
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Claim 41, Matthews discloses a method for maintaining an infant in a supine position, 
the method comprising; 

providing a sleep positioner comprising a body region having a top surface a support 
region 16 at least partially surrounding a pressure relief region 18, and placing an infant 
in a supine position in a space formed between the first support cushion and the second 
support cushion, with the infant's head resting on the support region, and with at least a 
portion of the infant's head being disposed over the pressure relief region such that 
pressure applied to the back side of the head is reduced. Matthews fails to disclose first 
and second support cushions removably positionable on the top surface of the body 
region. Sher discloses a sleep positioner for maintaining an infant in a supine position 
comprising a body region having a top surface forming loop fasteners, a first support 
cushion 10 and a second support cushion 10, the first and second support cushions 
each having a flat bottom surface, each of the fiat bottom surfaces having at least one 
hook fastener, wherein the first and second support cushions are removably 
positionable on the top surface of the body region to form a space therebetween to 
receive and maintain the infant in the supine position (col. 2 lines 47-57). It would have 
been obvious at the time of the invention to employ first and second support cushions 
as taught by Sher and adjusting the first support cushion and the second support 
cushion to fit against a side of the infant in order to prevent the infant from rolling while 
sleeping on the positioner of Matthews. Ive discloses a sleep positioner with the width 
of a body region being larger than a support pillow (fig. 2). It would have been obvious 
for one having ordinary skill in the art at the time of the invention to have the width of the 
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body region larger tlian the support pillow as taught by Ive in order to provide a larger 
area to support the body. 

Claims 2-8 and 42 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Pat. No. 6.321,403 to Matthews in view of U.S. Pat. No. 5.367,730 to Sher. 
U.S. Pat. No. 5.916.089 to Ive. and further in view of U.S. Pat. No. 5.357.642 to Clute. 
Claims 2 and 42. Matthews, as modified, fails to disclose a sound component. Clute 
discloses a sleep positioner having a sound component 140 to generate sounds for the 
infant. It would have been obvious for one having ordinary skill in the art at the time of 
the invention to employ a sound component as taught by Clute in order to provide a 
physical and emotional comfort for the infant. 

Claim 3. wherein the sound component generates a sound simulating a heartbeat (col. 
4 lines 50-54). 

Claim 4. wherein the sound component further includes a timer, the sound component 
to stop generating the sounds upon the expiration of the timer (col. 4 lines 42-45). 
Claim 5, wherein the sound component is at least partially located inside a cavity 136 
defined by the first support cushion and wherein the sound component includes an 
activation mechanism 148 to activate the sound component, the sound component 
activated by depressing a region of the first support cushion located above the 
activation mechanism. 

Claim 6, wherein the first support cushion comprises a removable cover 122 covering 
the sound component, wherein removal of the removable cover exposes the sound 
component. 
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Claim 7, further comprising a vibrator component at least partially enclosed by the first 
support cushion (col. 4-5 lines 64-68 & 1-5). 

Claim 8, Matthews, as modified discloses all of the Applicant's claimed limitations 
except for a recordable sound component including a record mechanism. The 
Examiner takes Official notice of the use of recording mechanism in audio devices and it 
would have been obvious to one having ordinary skill in the art at the time of the 
invention to employ a recordable sound component in order to provide a variety of 
audible sounds to comfort the infant. 

Claims 36-39 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Pat. No. 6,321,403 to Matthews in view of U.S. Pat. No. 5,367,730 to Sher, U.S. 
Pat. No. 5,367,642 to Clute, and further in view of U.S. Pat. No. 6,370.715 to Morton. 
Claim 36, Matthews discloses a sleep positioner comprising; 
a body region having a top surface, 

a support pillow 20, extending from at least a portion of the body region, 
including a support region 16 at least partially surrounding a pressure relief region 18 
and a padded membier disposed about a periphery of the support region, wherein the 
support region is configured to support at least a portion of the head of the infant, and 
wherein the pressure relief region is configured to receive a portion of the back side of 
the head such that pressure applied to the back side of the head is reduced when lying 
in the supine position. Matthews fails to disclose first and second support cushions 
removably positionable on the top surface of the body region. Sher discloses a sleep 
positioner for maintaining an infant in a supine position comprising a body region having 
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a top surface forming loop fasteners, a first support cushion 10 and a second support 
cushion 10, the first and second support cushions each having a flat bottom surface, 
each of the flat bottom surfaces having at least one hook fastener, wherein the first and 
second support cushions are removably positionable on the top surface of the body 
region to form a space therebetween to receive and maintain the infant in the supine 
position (col. 2 lines 47-57). It would have been obvious at the time of the invention to 
employ first and second support cushions as taught by Sher in order to prevent the 
infant from rolling while sleeping on the positioner of Matthews. Matthews fails to 
disclose a sound component. Clute discloses a sleep positioner having a sound 
component 140 to generate sounds for the infant. It would have been obvious for one 
having ordinary skill in the art at the time of the invention to employ a sound component 
as taught by Clute in order to provide a physical and emotional comfort for the infant. 
Matthews also fails to disclose a bottom surface constructed of a waterproof material. 
Morton discloses an infant support having a waterproof pad 29 with a bottom surface 
constructed from a waterproof materail (col. 4 lines 39-40). It would have been obvious 
for one having ordinary skill in the art at the time of the invention to employ a waterproof 
material as taught by Morton in order to prevent a supporting surface from being soiled. 
Claim 37, wherein the sound component generates a sound simulating a heartbeat (col. 
4 lines 50-54). 

Claim 38, wherein the sound component further includes a timer, the sound component 
to stop generating the sounds upon the expiration of the timer (col. 4 lines 42-45). 
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Claim 39, wherein the first support cushion has a flat bottom surface having at least one 
hook fastener 18 to removably position the first support cushion on the body region. 

Claim 40 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. 
Pat. No. 6,321,403 to Matthews in view of U.S. Pat. No. 5,367,730 to Sher, U.S. Pat. 
No. 5,916,089 to Ive. U.S. Pat. No. 5,357,642 to Clute, U.S. Pat. No. 6.370,715 to 
Morton, and further in view of U.S. Pat. No. 6,054,926 to Deleo. 
Claim 40, Matthews, as modified, discloses all of the Applicant's claimed limitations 
except for a microphone component. Deleo discloses a microphone 32(col. 2 lines 34- 
37)(Deleo). It would have been obvious for one having ordinary skill in the art at the 
time of the invention to employ a microphone as taught by Deleo in order to monitor the 
infant while on the support of Matthews. 

Claims 9-12 and 43 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Pat. No. 6,321 ,403 to Matthews in view of U.S. Pat. No. 5,367,730 to Sher, 
U.S. Pat. No. 5,916,089 to Ive, U.S. Pat. No. 5,357,642 to Clute, and further in view of 
U.S. Pat. No. 6,054,926 to Deleo. 

Claim 9. Matthews fails to disclose a detection mechanism. Deleo discloses a 
sound component having a detection mechanism and low power transmitter 32. It 
would have been obvious to one having ordinary skill in the art at the time of the 
invention to employ a detection mechanism and transmitter wherein the detection 
mechanism transmits a low power signal to the circuitry of Matthews to activate the 
playback mechanism in order to provide constant monitoring and comfort the infant 
back to sleep. 
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Claim 10, wherein the recordable sound component is located in a cavity 136 defined by 
the first support cushion (Clute). 

Claims 1 1 and 43, further comprising a microphone 32 to capture sounds made by the 
infant and to transmit the sounds to an external receiver (col. 3 lines 34-37)(Deleo). 
Claim 12, wherein the microphone is located at least partially within the support pillow. 

Claim 14 is rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. 
Pat. No. 6,321,403 to Matthews in view of U.S. Pat. No. 5,367,730 to Sher, U.S. Pat. 
No. 5,916,089 to Ive, and further in view of U.S. Pat. No. 5,551,108 to Butler. 
Claim 14, Mathews discloses all of the Applicant's claimed limitations except for a 
pocket. Butler discloses a support cushion having a pocket (col. 5 lines 20-25). It 
would have been obvious to one having ordinary skill in the art at the time of the 
invention to employ a pocket in order to keep various objects, such as a pacifier. 

Claims 16-17 and 21 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Pat. No. 6,321,403 to Matthews in view of U.S. Pat. No. 5,367,730 to Sher, 
U.S. Pat. No. 5,916,089 to Ive, and further in view of U.S. Pat. No. 6,1 16,691 to Reece. 
Claims 16-17 and 21, Matthews discloses all of the Applicant's claimed limitations 
except for having a shape retaining material. Reece discloses a support member 
having a shape retaining material, such as visco-elastic foam (col. 3 line 9). It would 
have been obvious to one having ordinary skill in the art at the time of the invention to 
employ a shape retaining material in order to provide a comfortable support. 



Application/Control Number: 10/811 ,298 Page 1 1 

Art Unit: 3673 

Claims 25-26 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
U.S. Pat. No. 6,321.403 to Matthews in view of U.S. Pat. No. 5.367.730 to Sher. U.S. 
Pat. No. 5,916,089 to Ive, and further in view of U.S. Pat. No. 5,450.640 to Patton et al. 
Claims 25-26, Matthews discloses all of the Applicant's claimed limitations except for 
the bottom surface having a waterproof material. Patton discloses a positioner wherein 
a bottom surface of the body region is a waterproof material, such as vinyl (col. 4 lines 
35-40). 

Response to Arguments 
Applicant's arguments with respect to claims 1-34 and 36-43 have been 
considered but are moot in view of the new ground(s) of rejection. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this OfTice action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
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the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to FREDRICK C. CONLEY whose telephone number is 
571-272-7040. The examiner can normally be reached on M-TH. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, HEATHER SHACKELFORD can be reached on 571-272-7049. The fax 
phone number for the organization where this application or proceeding is assigned is 
703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Infomiation Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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